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STATEMENT OF THE CASE
Nature Of The Case
Traci Jean Hartley appeals from the district court's judgment of conviction and
sentence, asserting that the district court erred by admitting 404(b) evidence during
rebuttal over defense counsel's objections.

Statement Of The Facts And Course Of The Proceedings
In March, 2009, Deputy Schneider enforced a traffic stop on a vehicle that had a
loud, modified muffler. (8/10/2010 Tr., Vol. II, p.24, Ls.5-25.) Hartley was the driver and
sole occupant of the vehicle. (8/10/2010 Tr., Vol. II, p.25, L.8 - p.26, L.6.) After telling
Hartley why he stopped her, Deputy Schneider requested to see her identification.
(8/10/2010 Tr., Vol. II, p.26, Ls.7-12.) As Hartley dug through her purse, looking for her
driver's license, Deputy Schneider noticed that Hartley had prescription medication
bottles whose labels had been removed. (8/10/2010 Tr., Vol. II, p.26, L. 15 - p.27, L.6.)
Deputy Schneider asked Hartley about the various medications, and Hartley told him
that they all belonged to her, that she had a prescription for them, and that she used
some for back pain she suffered from a prior car accident, others for her ADHD, and the
rest to stay awake when she worked nights. (8/10/2010 Tr., Vol. 11, p.27, Ls.7-22.) A
report from the Idaho Board of Pharmacology showed that Hartley did not have a
prescription for any of the medications at any time during the last two years. (8/10/2010
Tr., Vol. II, p.85, L.21 - p.89, L.18.)
The State charged Hartley with two felony counts and one misdemeanor count of
possession of a controlled substance. (R., pp.25-26.) Count I charged possession of
methadone, Count II charged possession of methylphenidate, and Count Ill charged
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possession of alprazolam. (Id.) Hartley pleaded not guilty to the charges and the case
went to trial. (R., pp.31, 74-85.)
Before trial, prosecutors notified Hartley of their intention to present 404(b)
evidence at trial. (R., pp.39-40.) According to the State, this evidence would show that
in April, 2008, Hartley illegally possessed 47 methadone pills without a prescription,
which she claimed were hers for a back injury from a car accident.

(Id; see also

8/9/2010 Tr., p.9, Ls.1-22.) The State wanted to present this evidence in its case-inchief to show Hartley's intent to possess the methadone in the instant case or
knowledgeofwhatthemedicationswere. (8/9/2010Tr., p.16, L.12-p.17, L.25. Pretrial,
the district court ruled that the State could not present the 404(b) evidence during its
case-in-chief, but left open the question of whether it would be allowed during the State's
rebuttal. (8/10/2010 Tr., Vol. I, p.7, L.5-p.8, L.25.)
During Hartley's defense, a witness testified that Hartley was keeping the
medications for an aunt and dispensing them in order to make sure the aunt did not
abuse her medication. (8/10/2010 Tr., Vol. II, p.100, Ls.12-21; p.105, Ls.5-21.) After
the testimony, the State renewed its motion to present the 404(b) evidence during its
rebuttal to establish that Hartley's motive for possessing the prescription medications
was for her own personal use. (8/10/2010 Tr., Vol. II, p.129, L.16-p.131, L.22; p.133,
L.24-p.134, L.18.) The district court ruled that the 404(b) evidence could come in only
for the limited purpose of establishing Hartley's motive as it related to Count I (8/10/2010
Tr., Vol. II, p.140, L.18-p.141, L.17), and so instructed the jury before the evidence was
presented (8/10/2010 Tr., Vol. II, p.155, L.25-p.156, L.12), after the evidence was
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evidence was presented (8/11/2010 Tr., p.23, L.16 - p.24, L.3), and

the final

instructions (R., p.102 (Instruction No. 14A)).
The jury returned guilty verdicts on all three counts.

(R., pp.115-1 ,

also

8/11/2010 Tr., p.54, L.9-24.)
The district court entered judgment of conviction and sentenced Hartley to a
unified term of seven years with one year fixed each on Counts I and 11, and 180 days in
jail on Count Ill, all sentences concurrent, and retained jurisdiction for 180 days. (R.,
pp.122-24.) Prior to relinquishing jurisdiction, the district court suspended its sentence
and placed Hartley on seven years probation.

(5/9/2011 Tr., p.20, L.14 - p.24, L.3;

Order Suspending Sentence and Order of Probation (Augmentation).) Hartley filed a
timely notice of appeal. (R., pp.128-30.)
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ISSUE
Hartley states the issue on appeal as:
Did the district court abuse its discretion when it permitted the State
to introduce prior bad acts evidence pursuant I.R.E. 404(b) over Ms.
Hartley's objection?
(Appellanfs brief, p.9.)
The State rephrases the issue as:
Has Hartley failed to establish error in the district courfs determination to admit
404(b) evidence during that State's rebuttal, which established Hartley's motive for
illegally possessing prescription medications?
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ARGUMENT
Hartley Has Failed To Establish Error In The District Court's Determination To Admit
404(b) Evidence During The State's Rebuttal To Establish Hartley's Motive For Illegally
Possessing Prescription Medications
A.

Introduction
Hartley asserts that the district court erred by admitting evidence during the

State's rebuttal that, 11 months prior to the crime which resulted in the present case,
Hartley had illegally possessed prescription medication for her own use. (Appellant's
brief, pp.10-16.)

Review of the record and the legal standards applicable to the

admission of 404(b) evidence shows that the district court properly admitted the
evidence. Hartley has failed to show error in the district court's relevancy determination
or an abuse of discretion in its determination that the evidence's probative value was
not substantially outweighed by the risk of unfair prejudice. The judgment of the district
court in admitting the 404(b) evidence should therefore be affirmed.

B.

Standard Of Review
Rulings under Rule 404(b) are reviewed under a bifurcated standard: whether the

evidence is admissible for a purpose other than propensity is given free review while the
determination of whether the probative value of the evidence is substantially outweighed
by its potential for unfair prejudice is reviewed for an abuse of discretion. State v. Grist,
147 Idaho 49, 51, 205 P.3d 1185, 1187 (2009).
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C.

The District Court Properly Admitted Evidence During The State's Rebuttal To
Establish Hartley's Motive For Illegally Possessing Prescription Medications
Evidence of other crimes, wrongs, or acts is inadmissible to prove the character

of the defendant in an attempt to show that he or she committed the crime for which he
or she stands trial. Grist, 147 Idaho at 52, 205 P.3d at 1188. However, such evidence
is admissible for other purposes, including proof of motive, opportunity, intent,
preparation, plan, knowledge, identity, or absence of mistake or accident. I.R.E. 404(b);
see also State v. Phillips, 123 Idaho 178, 845 P.2d 1211 (1993); State v. Gauna, 117
Idaho 83, 87, 785 P.2d 647, 651 (Ct. App. 1989).

Evidence of prior bad acts is

admissible if (a) it is relevant to prove some issue other than the defendant's character,
and (b) its probative value for the proper purpose is not substantially outweighed by the
probability of unfair prejudice. State v. Cross, 132 Idaho 667, 670, 978 P.2d 227, 230
( 1999). The second prong of this test only excludes evidence if the danger of unfair
prejudice substantially outweighs its probative value. State v. Sheahan, 139 Idaho 267,
275-76, 77 P.3d 956, 964-65 (2003).

1.

Evidence That Hartley Had Recently Possessed Methadone For Her Own
Use Was Relevant To Prove Her Motive For Possessing Methadone In
This Case

To be admissible under Rule 404(b), evidence must be relevant to an issue
concerning the crime charged. State v. Canelo, 126 Idaho 386, 393, 924 P.2d 1230,
1237 (Ct. App. 1996) (citing State v. Tapia, 127 Idaho 249, 254, 899 P.2d 959, 964
(1995).

As noted by the district court, the only disputed issue at trial was Hartley's

motive for illegally possessing the prescription medication.

(8/10/2010 Tr., Vol. II,

p.148, Ls.9-21.) During its case-in-chief, the State presented evidence that Hartley told
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the officer who pulled her over for an unrelated traffic violation that she illegally
possessed the prescription medication for her own use.

(See 8/10/2010 Tr., Vol. 11,

p.26, L.13-p.28, L.13.) Presenting its case, the defense called a witness who claimed
that Hartley, as a nurse, possessed the prescription medication to prevent its abuse by
a family member, not for her own use. (See 8/10/2010 Tr., Vol. II, p.99, L.24-p.102,
L.1.) During rebuttal, the State sought to introduce evidence that eleven months prior
to the arrest in the present case, Hartley had illegally possessed prescription medication
whrch she claimed was hers and for which she claimed to have a prescription.

(See

8/10/2010 Tr., Vol. II, p.150, Ls.6-20; p.157, L.7-p.158, L.5.) This evidence was directly
relevant to establishing Hartley's motive for possessing the prescription medication in
the present case: that she possessed it for her own use, not to prevent its abuse by a
family member.

Because Hartley's motive for illegally possessing the prescription

medication was disputed, it was at issue in the trial and the evidence was properly
admitted for the limited purpose of establishing her motive. See Canelo, 126 Idaho at
393-94, 924 P.2d at 1237-38.
On appeal, Hartley argues that "a fact finder would necessarily have to assume
the forbidden propensity evidence in order to find this evidence as proof of [Hartley's]
motive in the charged offense." (Appellanfs brief, pp.12-14.) Any evidence admitted
under 404(b) necessarily has a propensity component that may reflect negatively on a
person's character. The question before the Court is not whether the evidence would
show some negative propensity, but whether the evidence is also relevant for some
permissible purpose, such as "proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident:' I.R.E. 404(b); see also State v.
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Gomez, 151 Idaho 146, _ , 254 P.3d 47, 53 (Ct. App. 2011). In this case, the 404(b)
evidence was relevant to establishing Hartley's disputed motive for illegally possessing
the prescription medication and therefore admissible under Rule 404(b), regardless of
its potential to show a negative propensity.
Evidence may be admitted under Rule 404(b) to establish a defendanfs motive
where that motive has been brought into issue, as in the instant case. Because it was
relevant to establishing something other than Hartley's negative character, namely her
motive, and because it was relevant to establishing a disputed fact at trial, the district
court properly admitted evidence that Hartley had recently possessed prescription
medication without a prescription for her own use under Rule 404(b). Hartley has failed
to establish error in the district courfs ruling that the evidence was relevant to rebut
Hartley's claim that she possessed the controlled substances only to help a family
member use them appropriately.

2.

The District Court Correctly Found That The Evidence's Probative Value
Was Not Substantially Outweighed By A Danger Of Unfair Prejudice

Rule 403 provides that relevant evidence may be excluded if, in the district courfs
discretion, the danger of unfair prejudice substantially outweighs the probative value of
the evidence. State v. Ruiz, 150 Idaho 469, 4 71, 248 P.3d 720, 722 (201 O); State v.
Fordyce, 151 Idaho 868, _ , 264 P.3d 975, 977 (Ct. App. 2011 ). "Evidence is not
unfairly prejudicial simply because it is damaging to a defendant's case. Evidence is
unfairly prejudicial when it suggests decision on an improper basis:' Fordyce, 151 Idaho
at_, 264 P.3d at 977. Furthermore, as previously explained by the Idaho Supreme
Court, "[u]nder the rule, the evidence is only excluded if the probative value is
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substantially outweighed by the danger of unfair prejudice. The rule suggests a strong

preference for admissibility of relevant evidence." State v. Martin, 118 Idaho 334, 340
n.3, 796 P.2d 1007, 1013 n.3 (1990) (emphasis in original).
Absent a clear abuse of discretion in weighing potential prejudice against
relevance,

a district court's

Rule 403 balancing will not be disturbed on appeal. State v.

Enno, 119 Idaho 392, 406, 807 P.2d 610, 624 (1991 ); State v. Clark, 115 Idaho 1056,
1059, 772 P.2d 263, 266 (Ct. App. 1989). Properly exercising its discretion, the district
court determined that the probative value of evidence of Hartley's prior possession of
prescription medication to show her present motive was not substantially outweighed by
any risk of unfair prejudice. (8/10/2010 Tr., Vol. II, p.142, L.9 - p.143, L.21.)
Evidence of a defendant's motive is unquestionably relevant and highly
probative. State v. Cherry, 139 Idaho 579, 584, 83 P.3d 123, 128 (Ct. App. 2003). The
risk of unfair prejudice identified by Hartley is that the jury could base its conviction on
her criminal propensity to illegally possess prescription medications instead of on the
evidence presented for the instant illegal possession.

(Appellant's brief, pp.14-15.)

Recognizing this potential prejudice, the district court instructed the jury, both prior to
the 404(b) testimony and at the close of the case, substantially as follows:
Evidence has been introduced for the purpose of showing that the
defendant committed acts other than that for which the defendant is on
trial.
Such evidence, if believed, is not to be considered by you to prove
the defendant's character or that the defendant has a disposition to
commit crimes.
Such evidence may be considered by you only as it may pertain to
Count I. and not as to Counts II. or Ill., and then only for the limited
purpose of proving the defendant's motive in allegedly possessing the
controlled substance alleged in Count I.
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(R., p.102 (Jury Instruction No.14A); see also 8/10/2010 Tr., Vol. II, p.155, L.25 - p.156,

L.12; 8/11/2010 Tr., p.23, L.16- p.24, L.3.) This Court presumes that the jury followed
the district court's instructions. State v. Parmer, 147 Idaho 210,222,207 P.3d 186, 198
(Ct. App. 2009); State v. Hudson, 129 Idaho 478, 481, 927 P.2d 451, 454 (Ct. App.
1996) (citing State v. Hedger, 115 Idaho 598, 601, 768 P.2d 1331, 1334 (1989)).
Therefore, even if there was the potential for the jury to improperly convict Hartley on
the basis of propensity, the district court's proper instructions to the jury, that it was only
to consider the 404(b) evidence in relation to motive and not as evidence of criminal
propensity, minimized that risk of unfair prejudice.
Evidence of Hartley's motive in illegally possessing prescription medication was
thus highly relevant and bore a minimal risk of unfair prejudice, if any at all. The district
court properly exercised its discretion in determining that the probative value of
evidence of Hartley's prior possession to show her present motive was not substantially
outweighed by any risk of unfair prejudice. Hartley has failed to establish an abuse of
the district court's discretion in weighing the evidence's probative value against any risk
of unfair prejudice. The judgment of the district court should be affirmed.
Hartley also expresses some concern that the district court's instructions limiting
the 404(b) evidence to Count I may have been insufficient, given the similarity between
the three charges. (Appellant's brief, p.16.) As noted above, the district court instructed
the jury that they were only to consider the 404(b) evidence as it related to Count I, and
not in relation to Counts II and Ill. (See R., p.102 (Jury Instruction No.14A); 8/10/2010
Tr., Vol. II, p.155, L.25 - p.156, L.12; 8/11/2010 Tr., p.23, L.16 - p.24, L.3.) These
instructions, far from being insufficient, were in fact unnecessary. The 404(b) evidence
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was admitted to es1arn

Hartley's motive in possessing prescription medication for her

own use and not for

more altruistic purpose of preventing its abuse by family

members.

The nature of the substances bears little relationship to the evidence's

underlying relevance in establishing Hartley's actual motive for possessing illegal
prescription drugs.
Still, even if it was overly cautious to do so, the district court did narrow the
404(b) evidence to Count I. As noted above, this Court presumes that the jury followed
the instructions it received. Parmer, 147 Idaho at 222, 207 P.3d at 198. Hartley has
failed to establish any grounds for believing that the jury ignored those instructions. The
judgment of the district court should therefore be affirmed.

CONCLUSION
The State respectfully requests that this Court affirm Hartley's conviction and
sentence.

DATED this 25th day of January, 2012.

Deputy Attorney General
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CERTIFICATE OF SERVICE
2,
a true
I HEREBY CERTIFY that I have this 25th day of January,
and correct copy of the attached BRIEF OF RESPONDENT by causing a copy
addressed to:
SARAH E. TOMPKINS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the Idaho
Supreme Court Clerk's office.
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